APPENDIX F

Guidance issued by the Home Office under Section 182 of the
Licensing Act 2003:

It is considered that the extracts from the Home Office guidance (dated
April 2018), shown below, have a bearing upon the application for review.

Paragraph 9.12 - The Role of Responsible Authorities

Each Responsible Authority will be an expert in their respective field, and
in some cases it is likely that a particular Responsible Authority will be the
Licensing Authority’s main source of advice in relation to a particular
licensing objective. For example, the Police have a key role in managing
the night-time economy and should have good working relationships with
those operating in their local area. The Police should usually therefore be
the Licensing Authority’s main source of advice on matters relating to the
promotion of the crime and disorder licensing objective. However, any
Responsible Authority under the 2003 Act may make representations with
regard to any of the licensing objectives if they have evidence to support
such representations. Licensing Authorities must therefore consider all
relevant representations from Responsible Authorities carefully, even
where the reason for a particular responsible authority’s interest or
expertise in the promotion of a particular objective may not be
immediately apparent. However, it remains incumbent on all Responsible
Authorities to ensure that their representations can withstand the scrutiny
to which they would be subject at a hearing.

Paragraph 9.42 - Determining actions that are appropriate for the
promotion of the licensing objectives - Licensing authorities are best
placed to determine what actions are appropriate for the promotion of the
licensing objectives in their areas. All licensing determinations should be
considered on a case-by-case basis. They should take into account any
representations or objections that have been received from responsible
authorities or other persons, and representations made by the applicant or
premises user as the case may be.

Paragraph 9.43

The authority’s determination should be evidence-based, justified as being
appropriate for the promotion of the licensing objectives and proportionate
to what it is intended to achieve.

Paragraph 9.44

Determination of whether an action or step is appropriate for the
promotion of the licensing objectives requires an assessment of what
action or step would be suitable to achieve that end. While this does not
therefore require a licensing authority to decide that no lesser step will
achieve the aim, the authority should aim to consider the potential burden
that the condition would impose on the premises licence holder (such as
the financial burden due to restrictions on licensable activities) as well as



the potential benefit in terms of the promotion of the licensing objectives.
However, it is imperative that the authority ensures that the factors which
form the basis of its determination are limited to consideration of the
promotion of the objectives and nothing outside those parameters. As
with the consideration of licence variations, the licensing authority should
consider wider issues such as other conditions already in place to mitigate
potential negative impact on the promotion of the licensing objectives and
the track record of the business. Further advice on determining what is
appropriate when imposing conditions on a licence or certificate is
provided in Chapter 10. The licensing authority is expected to come to its
determination based on an assessment of the evidence on both the risks
and benefits either for or against making the determination.

CONDITIONS ATTACHED TO PREMISES LICENCES AND CLUB
PREMISES CERTIFICATES

Paragraph 10.2

Conditions include any limitations or restrictions attached to a licence or
certificate and essentially are the steps or actions that the holder of the
premises licence or the club premises certificate will be required to take or
refrain from taking in relation to the carrying on of licensable activities at
the premises in question. Failure to comply with any condition attached to
a licence or certificate is a criminal offence, which on conviction is
punishable by an unlimited fine or up to six months’ imprisonment. The
courts have made clear that it is particularly important that conditions
which are imprecise or difficult for a licence holder to observe should be
avoided.

Paragraph 10.8 - Imposed Conditions

The licensing authority may not impose any conditions unless its
discretion has been exercised following receipt of relevant representations
and it is satisfied as a result of a hearing (unless all parties agree a
hearing is not necessary) that it is appropriate to impose conditions to
promote one or more of the four licensing objectives. In order to promote
the crime prevention licensing objective conditions may be included that
are aimed at preventing illegal working in licensed premises. This
provision also applies to minor variations.

Paragraph 10.9
It is possible that in some cases no additional conditions will be
appropriate to promote the licensing objectives.

Paragraph 10.10 - Proportionality

The 2003 Act requires that licensing conditions should be tailored to the
size, type, location and characteristics and activities taking place at the
premises concerned. Conditions should be determined on a case-by-case
basis and standardised conditions which ignore these individual aspects
should be avoided. For example, conditions should not be used to
implement a general policy in a given area such as the use of CCTV,



polycarbonate drinking vessels or identity scanners where they would not
be appropriate to the specific premises. Conditions that are considered
appropriate for the prevention of illegal working in premises licensed to
sell alcohol or late night refreshment might include requiring a premises
licence holder to undertake right to work checks on all staff employed at
the licensed premises or requiring that a copy of any document checked
as part of a right to work check is retained at the licensed premises.
Licensing authorities and other responsible authorities should be alive to
the indirect costs that can arise because of conditions. These could be a
deterrent to holding events that are valuable to the community or for the
funding of good and important causes. Licensing authorities should
therefore ensure that any conditions they impose are only those which are
appropriate for the promotion of the licensing objectives.

DESIGNATED PREMISES SUPERVISOR

Paragraph 10.26

The 2003 Act provides that, where a premises licence authorises the
supply of alcohol, it must include a condition that no supply of alcohol may
be made at a time when no designated premises supervisor has been
specified in the licence or at a time when the designated premises
supervisor does not hold a personal licence or the personal licence has
been suspended.

Paragraph 10.27

The main purpose of the ‘designated premises supervisor’ as defined in
the 2003 Act is to ensure that there is always one specified individual
among these personal licence holders who can be readily identified for the
premises where a premises licence is in force. That person will normally
have been given day to day responsibility for running the premises by the
premises licence holder. The requirements set out in relation to the
designated premises supervisor and authorisation of alcohol sales by a
personal licence holder do not apply to community premises in respect of
which a successful application has been made to disapply the usual
mandatory conditions in sections 19(2) and 19(3) of the 2003 Act (see
Chapter 4 of this Guidance).

Paragraph 10.28

The 2003 Act does not require a designated premises supervisor or any
other personal licence holder to be present on the premises at all times
when alcohol is sold. However, the designated premises supervisor and
the premises licence holder remain responsible for the premises at all
times including compliance with the terms of the 2003 Act and conditions
attached to the premises licence to promote the licensing objectives.



POWERS OF A LICENSING AUTHORITY ON THE DETERMINATION
OF A REVIEW

Paragraph 11.16

The 2003 Act provides a range of powers for the licensing authority which
it may exercise on determining a review where it considers them
appropriate for the promotion of the licensing objectives.

Paragraph 11.17

The licensing authority may decide that the review does not require it to
take any further steps appropriate to promote the licensing objectives. In
addition, there is nothing to prevent a licensing authority issuing an
informal warning to the licence holder and/or to recommend improvement
within a particular period of time. It is expected that licensing authorities
will regard such informal warnings as an important mechanism for
ensuring that the licensing objectives are effectively promoted and that
warnings should be issued in writing to the licence holder.

Paragraph 11.18

However, where responsible authorities such as the police or
environmental health officers have already issued warnings requiring
improvement - either orally or in writing — that have failed as part of their
own stepped approach to address concerns, licensing authorities should
not merely repeat that approach and should take this into account when
considering what further action is appropriate. Similarly, licensing
authorities may take into account any civil immigration penalties which a
licence holder has been required to pay for employing an illegal worker.

Paragraph 11.19
Where the licensing authority considers that action under its statutory
powers is appropriate, it may take any of the following steps:

» modify the conditions of the premises licence (which includes adding
new conditions or any alteration or omission of an existing
condition), for example, by reducing the hours of opening or by
requiring door supervisors at particular times;

» exclude a licensable activity from the scope of the licence, for
example, to exclude the performance of live music or playing of
recorded music (where it is not within the incidental live and
recorded music exemption);

= remove the desighated premises supervisor, for example, because
they consider that the problems are the result of poor management;

= suspend the licence for a period not exceeding three months;

= revoke the licence.



Paragraph 11.20

In deciding which of these powers to invoke, it is expected that licensing
authorities should so far as possible seek to establish the cause or causes
of the concerns that the representations identify. The remedial action
taken should generally be directed at these causes and should always be
no more than an appropriate and proportionate response to address the
causes of concern that instigated the review.

Paragraph 11.21

For example, licensing authorities should be alive to the possibility that
the removal and replacement of the desighated premises supervisor may
be sufficient to remedy a problem where the cause of the identified
problem directly relates to poor management decisions made by that
individual.

Paragraph 11.22

Equally, it may emerge that poor management is a direct reflection of
poor company practice or policy and the mere removal of the designated
premises supervisor may be an inadequate response to the problems
presented. Indeed, where subsequent review hearings are generated by
representations, it should be rare merely to remove a succession of
designated premises supervisors as this would be a clear indication of
deeper problems that impact upon the licensing objectives.

Paragraph 11.23

Licensing authorities should also note that modifications of conditions and
exclusions of licensable activities may be imposed either permanently or
for a temporary period of up to three months. Temporary changes or
suspension of the licence for up to three months could impact on the
business holding the licence financially and would only be expected to be
pursued as an appropriate means of promoting the licensing objectives or
preventing illegal working. So, for instance, a licence could be suspended
for a weekend as a means of deterring the holder from allowing the
problems that gave rise to the review to happen again. However, it will
always be important that any detrimental financial impact that may result
from a licensing authority’s decision is appropriate and proportionate to
the promotion of the licensing objectives and for the prevention of illegal
working in licensed premises. But where premises are found to be trading
irresponsibly, the licensing authority should not hesitate, where
appropriate to do so, to take tough action to tackle the problems at the
premises and, where other measures are deemed insufficient, to revoke
the licence.

REVIEWS ARISING IN CONNECTION WITH CRIME

Paragraph 11.24

A number of reviews may arise in connection with crime that is not
directly connected with licensable activities. For example, reviews may
arise because of drugs problems at the premises; money laundering by



criminal gangs, the sale of contraband or stolen goods, the sale of
firearms or the sexual exploitation of children. Licensing authorities do not
have the power to judge the criminality or otherwise of any issue. This is a
matter for the courts of law. The licensing authority’s role when
determining such a review is not therefore to establish the guilt or
innocence of any individual but to ensure the promotion of the crime
prevention objective.

Paragraph 11.25

Reviews are part of the regulatory process introduced by the 2003 Act and
they are not part of criminal law and procedure. There is, therefore, no
reason why representations giving rise to a review of a premises licence
need be delayed pending the outcome of any criminal proceedings. Some
reviews will arise after the conviction in the criminal courts of certain
individuals, but not all. In any case, it is for the licensing authority to
determine whether the problems associated with the alleged crimes are
taking place on the premises and affecting the promotion of the licensing
objectives. Where a review follows a conviction, it would also not be for
the licensing authority to attempt to go beyond any finding by the courts,
which should be treated as a matter of undisputed evidence before them.

Paragraph 11.26

Where the licensing authority is conducting a review on the grounds that
the premises have been used for criminal purposes, its role is solely to
determine what steps should be taken in connection with the premises
licence, for the promotion of the crime prevention objective. It is
important to recognise that certain criminal activity or associated
problems may be taking place or have taken place despite the best efforts
of the licence holder and the staff working at the premises and despite full
compliance with the conditions attached to the licence. In such
circumstances, the licensing authority is still empowered to take any
appropriate steps to remedy the problems. The licensing authority’s duty
is to take steps with a view to the promotion of the licensing objectives
and the prevention of illegal working in the interests of the wider
community and not those of the individual licence holder.

Paragraph 11.27

There is certain criminal activity that may arise in connection with licensed
premises which should be treated particularly seriously. These are the use
of the licensed premises:

for employing a person who is disqualified from that work by reason of
their immigration status in the UK;



Paragraph 11.28

It is envisaged that licensing authorities, the police, the Home Office
(Immigration Enforcement) and other law enforcement agencies, which
are responsible authorities, will use the review procedures effectively to
deter such activities and crime. Where reviews arise and the licensing
authority determines that the crime prevention objective is being
undermined through the premises being used to further crimes, it is
expected that revocation of the licence - even in the first instance -
should be seriously considered.



